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HOUSE BI LL 1052

Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By Representatives Pedersen, Rodne, Eddy, and Mbeller; by request of
Washi ngton State Bar Associ ation

Prefiled 01/03/ 11. Read first time 01/10/11. Referred to Conmmittee
on Judiciary.

AN ACT Relating to the authority of shareholders and boards of
directors to take certain actions under the corporation act; anending
RCW 23B.02.060, 23B.08.010, 23B.10.200, 23B.10.030, 23B.11.030,
23B. 12. 020, and 23B. 14. 020; and addi ng new sections to chapter 23B.08
RCW

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW23B.02.060 and 2009 ¢ 189 s 5 are each anended to read
as follows:

(1) The incorporators or board of directors of a corporation shal
adopt initial bylaws for the corporation.

(2) The articles of incorporation or bylaws nmust either specify the
nunmber of directors or specify the process by which the nunber of
directors will be fixed, unless the articles of incorporation dispense
with a board of directors pursuant to RCW23B. 08. 010.

(3) Unless its articles of incorporation or its bylaws provide
ot herwi se, a corporation is governed by the follow ng provisions:

(a) The board of directors nmay approve the issuance of sonme or all
of the shares of any or all of the corporation's classes or series
W t hout certificates under RCW 23B. 06. 260;
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(b) Acorporation that is not a public conpany shall hold a speci al
nmeeting of shareholders if the holders of at |east ten percent of the
votes entitled to be cast on any issue proposed to be considered at the
nmeeti ng demand a neeting under RCW23B. 07. 020;

(c) A director need not be a resident of this state or a
shar ehol der of the corporati on under RCW23B. 08. 020;

(d) The board of directors may fix the conpensation of directors
under RCW 23B. 08. 110;

(e) Menbers of the board of directors nmay participate in a neeting
of the board by nmeans of a conference telephone or simlar
conmmuni cati on equi pnent under RCW 23B. 08. 200;

(f) Corporate action permtted or required by this title to be
approved at a board of directors' neeting may be approved w thout a
nmeeting if the corporate action is approved by all nenbers of the board
under RCW23B. 08. 210;

(g) Regul ar neetings of the board of directors may be hel d w t hout
notice of the date, tinme, place, or purpose of the neeting under RCW
23B. 08. 220;

(h) Special neetings of the board of directors nust be preceded by
at least two days' notice of the date, tinme, and place of the neeting,
and the notice need not describe the purpose of the special neeting
under RCW 23B. 08. 220;

(1) A quorumof a board of directors consists of a majority of the
nunber of directors under RCW23B. 08. 240;

(j) I'f a quorumis present when a vote is taken, the affirmative
vote of a majority of directors present is the act of the board of
di rectors under RCW23B. 08. 240;

(k) A board of directors may create one or nore commttees and
appoi nt nmenbers of the board of directors to serve on them under RCW
23B. 08. 250; and

(1) Unless approved by sharehol ders, a corporation may i ndemify,
or make advances to, a director only for reasonabl e expenses incurred
in the defense of any proceeding to which the director was a party
because of being a director to the extent such action is consistent
wi th RCW23B. 08. 500 t hr ough 23B. 08. 580 under RCW 23B. 08. 590.

(4) The byl aws of a corporation nay contain any provision((;—ret—++

contHet—wthtaw ortheartielesof tneerpoeration-)) for managing the
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busi ness and regul ating the affairs of the corporation((—+reludingbut
i I he f ol lowina:
tar—A-—restrietton—on—the—transter—orregtstration—ol—transter—ol
the corporation s shares under RCW23B. 06.270;

one-—thrd—ob—the—nunber —of —directors—under —ROA-23B-08-240)) to the
extent the provision does not infringe upon or |imt_ the exclusive
authority of the board of directors_under RCW 23B.08.010(2)(b)_ or

otherwise conflict with this title or any other law, the articles of

incorporation, —or _a_ shareholders' agreenent _ authorized_ by RCW
23B. 07. 320.

Sec. 2. RCW23B.08.010 and 1989 c¢c 165 s 80 are each anended to
read as foll ows:

(1) ((Bxecept—as—providedinsubsecton{3)—ofthis—seetion-)) Each
corporation nust have a board of directors((—

£2—AH —eorpoerate—powers —shat-—be —exeretrsed —by—or —under —the

hori 3 | ¢ he busi | affai Y . I
wirder —tHhe —dbreetton—ob - —+ts—board — o —directors——subjeect—to—any
linttation set-forth in the articles of incorporation.

3y))., except that a corporation nay dispense with or limt the
authority of its board of directors by describing in its articles of
incorporation, or in_a_shareholders' agreenent authorized_ by RCW
23B. 07. 320, who will performsone or all of the duties of the board of
directors.

(2) Subject to any limtation set forth inthis title, the articles
of incorporation, or_ a_shareholders' agreenent authorized by RCW
23B. 07. 320:

(a) Al corporate powers_ shall be_ exercised by or_ under_ the
authority of the corporation's board of directors; and

(b) The business and affairs_of the corporation_shall be nmanaged

under the direction of its board of directors, which shall have

exclusive authority as to substantive decisions concerni ng managenent
of the corporation's business.
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Sec. 3. RCW23B.10.200 and 2009 ¢ 189 s 35 are each anended to
read as foll ows:

(1) A corporation's board of directors, subject to the limtations
set forth in RCW 23B. 02.060(4), may anend or repeal the corporation's
byl aws, or adopt new byl aws, ((urless)) except to the extent that:

(a) This power is reserved exclusively to the sharehol ders pursuant
to the articles of incorporation((;)) or_a_shareholders' agreenent
aut hori zed by RCW 23B. 07. 320, or pursuant to RCW 23B. 10. 205, ((e+—+F
appHecable—REW ) 23B.10.210, or any other provision of this title
( { reserve —thi-s—power —exclustvely —to—the—shareholders —in—whole—or
part)); or

(b) The shareholders, in anmending ((e+)), repealing, or adopting a
particular bylaw under subsection_(2) of this_ section, provide
expressly that the board of directors may not anend or repeal that
byl aw.

(2) A corporation's shareholders, subject to the limtations_set
forth in_ RCW 23B.02.060(4), may anend or repeal the corporation's
byl aws, or adopt new byl aws, even though the bylaws may al so be anended
or repealed, or new bylaws may also be adopted, by its board of
di rectors.

NEW SECTION. Sec. 4. A newsectionis added to chapter 23B. 08 RCW
to read as foll ows:

A corporation nmay agree to submt a corporate action to a vote of
its sharehol ders whether or not the board of directors determ nes at
any tinme subsequent to approving such a corporate action that it no
| onger recomrends the corporate action.

Sec. 5. RCW 23B.10.030 and 2003 ¢ 35 s 4 are each anended to read
as follows:

(1) A corporation's board of directors may propose one or nore
anmendnents to the articles of incorporation for submssion to the
shar ehol der s.

(2) For the amendnent to be adopt ed:

(a) The board of directors nmust recommend the anendnent to the
shar ehol ders unless (i) the board of directors determ nes that because
of conflict of interest or other special circunstances it should nmake
no recomendation ((and)) or (ii) section 4 of this act applies, and in
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either case the board of directors conmunicates the basis for ((Hs
determnatioen)) so_ proceeding to the shareholders ((wth—the
anrendrent) ); and

(b) The sharehol ders entitled to vote on the anmendnent nust approve
t he anendnment as provided in subsection (5) of this section.

(3) The board of directors may condition its subm ssion of the
proposed anendnent on any basis, including the affirmative vote of
hol ders of a specified percentage of shares held by any group of
shar ehol ders not otherwi se entitled under this title or the articles of
incorporation to vote as a separate voting group on the proposed
amendnent .

(4) The corporation shall notify each sharehol der, whether or not
entitled to vote, of the proposed sharehol ders' neeting in accordance
wth RCW 23B.07.050. The notice of neeting nust also state that the
pur pose, or one of the purposes, of the neeting is to consider the
proposed anendnent and contain or be acconpanied by a copy of the
amendnent .

(5) In addition to any other voting conditions inposed by the board
of directors under subsection (3) of this section, the anendnent to be
adopted nust be approved by two-thirds, or, in the case of a public
conpany, a mgjority, of the voting group conprising all the votes
entitled to be cast on the proposed anendnent, and of each ot her voting
group entitled under RCW 23B. 10. 040 or the articles of incorporation to
vote separately on the proposed anendnent. The articles of
i ncorporation may require a greater vote than that provided for inthis
subsection. The articles of incorporation of a corporation other than
a public conpany may require a |esser vote than that provided for in
this subsection, or may require a lesser vote by separate voting
groups, so long as the required vote is not less than a ngjority of al
the votes entitled to be cast on the proposed anendnent and of each
other wvoting group entitled to vote separately on the proposed
amendnment. Separate voting by additional voting groups is required on
a proposed anmendnent under the circunstances described in RCW
23B. 10. 040.

Sec. 6. RCW 23B. 11. 030 and 2009 ¢ 189 s 38 are each anended to
read as foll ows:
(1) After adopting a plan of nerger or share exchange, the board of
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directors of each corporation party to the nerger, and the board of
directors of the corporation whose shares will be acquired in the share
exchange, shall submt the plan of nerger, except as provided in
subsection (7) of this section, or share exchange for approval by its
shar ehol der s.

(2) For a plan of nmerger or share exchange to be approved:

(a) The board of directors nust recomend the plan of nmerger or
share exchange to the shareholders((s)) wunless (i) the board of
directors determnes that because of conflict of interest or other
special circunstances it should make no recommendation ((anrd)) or (ii)
section 4 of this act applies, and in_either case the board of

directors communicates the basis for ((+Hs—determhation)) so
proceedi ng to the sharehol ders ((with—theplan)); and

(b) The sharehol ders entitled to vote nust approve the plan, except
as provided in subsection (7) of this section.

(3) The board of directors may condition its subm ssion of the
proposed plan of nmerger or share exchange on any basis, including the
affirmati ve vote of holders of a specified percentage of shares hel d by
any group of sharehol ders not otherwi se entitled under this title or
the articles of incorporation to vote as a separate voting group on the
proposed plan of nmerger or share exchange.

(4) The corporation shall notify each sharehol der, whether or not
entitled to vote, of the proposed sharehol ders' neeting in accordance
with RCW 23B. 07.050. The notice nust also state that the purpose, or
one of the purposes, of the neeting is to consider the plan of nerger
or share exchange and nust contain or be acconpanied by a copy or
summary of the plan.

(5) In addition to any other voting conditions inposed by the board
of directors under subsection (3) of this section, the plan of nerger
nmust be approved by two-thirds of the voting group conprising all the
votes entitled to be cast on the plan, and of each other voting group
entitled under RCW 23B. 11.035 or the articles of incorporation to vote
separately on the plan, unless sharehol der approval is not required
under subsection (7) of this section. The articles of incorporation
may require a greater or lesser vote than that provided in this
subsection, or a greater or |esser vote by separate voting groups, SO
long as the required vote is not less than a mgjority of all the votes
entitled to be cast on the plan of nerger and of each other voting
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group entitled to vote separately on the plan. Separate voting by
additional voting groups is required on a plan of nerger under the
ci rcunst ances described in RCW 23B. 11. 035.

(6) In addition to any other voting conditions inposed by the board
of directors under subsection (3) of this section, the plan of share
exchange nust be approved by two-thirds of the voting group conprising
all the votes entitled to be cast on the plan, and of each other voting
group entitled under RCW 23B. 11. 035 or the articles of incorporation to
vote separately on the plan. The articles of incorporation may require
a greater or lesser vote than that provided in this subsection, or a
greater or |esser vote by separate voting groups, so long as the
required vote is not less than a majority of all the votes entitled to
be cast on the plan of share exchange and of each other voting group
entitled to vote separately on the plan. Separate voting by additional
voting groups is required on a plan of share exchange under the
ci rcunst ances described in RCW 23B. 11. 035.

(7) Approval by the sharehol ders of the surviving corporation on a
pl an of nmerger is not required if:

(a) The articles of incorporation of the surviving corporation will
not differ, except for anendnents enunerated in RCW 23B. 10.020, from
its articles of incorporation before the nerger;

(b) Each sharehol der of the surviving corporati on whose shares were
outstanding i medi ately before the effective date of the nmerger wll
hold the sanme nunber of shares, wth identical designations,
preferences, limtations, and relative rights, immediately after the
ner ger ;

(c) The nunber of voting shares outstanding imrediately after the
merger, plus the nunber of voting shares issuable as a result of the
merger, either by the conversion of securities issued pursuant to the
merger or the exercise of rights and warrants issued pursuant to the
merger, wll not exceed the total nunber of voting shares of the
surviving corporation authorized by its articles of incorporation
i mredi ately before the nerger; and

(d) The nunber of participating shares outstanding imrediately
after the nerger, plus the nunber of participating shares issuable as
a result of the merger, either by the conversion of securities issued
pursuant to the nerger or the exercise of rights and warrants issued

p. 7 HB 1052. SL
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pursuant to the nerger, wll not exceed the total nunber of
participating shares authorized by its articles of incorporation
i mredi ately before the nerger.

(8) As used in subsection (7) of this section:

(a) "Participating shares" neans shares that entitle their hol ders
to participate without Iimtation in distributions.

(b) "Voting shares" neans shares that entitle their holders to vote
unconditionally in elections of directors.

(9) After a nerger or share exchange is approved, and at any tine
before articles of nerger or share exchange are filed, the planned
merger or share exchange may be abandoned, subject to any contractual
rights, wthout further sharehol der approval, in accordance with the
procedure set forth in the plan of nmerger or share exchange or, if none
is set forth, in the manner determ ned by the board of directors.

Sec. 7. RCW23B.12.020 and 2009 c¢c 189 s 40 are each anended to
read as foll ows:

(1) A corporation may sell, |ease, exchange, or otherw se dispose
of all, or substantially all, of its property, otherwi se than in the
usual and regul ar course of business, on the terns and conditions and
for the consideration determned by the corporation's board of
directors, if the board of directors proposes and its sharehol ders
approve the proposed transacti on.

(2) For a transaction to be approved:

(a) The board of directors nust recomend the proposed transaction
to the sharehol ders unless (i) the board of directors determ nes that
because of conflict of interest or other special circunstances it
shoul d nmake no recomendation ((and)) or (ii) section 4 of this act
applies, and in either case the board of directors comrunicates the
basis for ((+Hts—determnatton)) so_proceeding to the sharehol ders
( (wi-th—thesubmissionof the prepesedtransaection)); and

(b) The sharehol ders entitled to vote nust approve the transaction.

(3) The board of directors may condition its subm ssion of the
proposed transaction on any basis, including the affirmative vote of
hol ders of a specified percentage of shares held by any group of
shar ehol ders not otherwi se entitled under this title or the articles of
incorporation to vote as a separate voting group on the proposed
transacti on.
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(4) The corporation shall notify each sharehol der, whether or not
entitled to vote, of the proposed sharehol ders' neeting in accordance
with RCW 23B. 07.050. The notice nust also state that the purpose, or
one of the purposes, of the neeting is to consider the sale, |ease,
exchange, or other disposition of all, or substantially all, the
property of the corporation and contain or be acconpanied by a
description of the transaction.

(5) In addition to any other voting conditions inposed by the board
of directors under subsection (3) of this section, the transacti on nust
be approved by two-thirds of the voting group conprising all the votes
entitled to be cast on the transaction, and of each other voting group
entitled under the articles of incorporation to vote separately on the
transaction. The articles of incorporation may require a greater or
| esser vote than provided in this subsection, or a greater or |esser
vote by any separate voting groups provided for in the articles of
i ncorporation, so long as the required vote is not less than a majority
of all the votes entitled to be cast on the transaction and of each
ot her voting group entitled to vote separately on the transaction.

(6) After a sale, |ease, exchange, or other disposition of property
is approved, the transaction may be abandoned, subject to any
contractual rights, w thout further sharehol der approval, in a manner
determ ned by the board of directors.

(7) A transaction that constitutes a distribution is governed by
RCW 23B. 06. 400 and not by this section.

Sec. 8. RCW23B.14.020 and 2009 ¢ 189 s 50 are each anended to
read as foll ows:

(1) A corporation's board of directors may propose dissolution for
subm ssion to the sharehol ders.

(2) For a proposal to dissolve to be approved:

(a) The board of directors nust reconmmend dissolution to the
shar ehol ders unless (i) the board of directors determ nes that because
of conflict of interest or other special circunstances it should nmake
no recomendation ((and)) or (ii) section 4 of this act applies, and in
either case the board of directors conmunicates the basis for ((+ts
determnat+oen)) so proceeding to the sharehol ders; and

(b) The shareholders entitled to vote nust approve the proposal to
di ssol ve as provided in subsection (5) of this section.

p. 9 HB 1052. SL
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(3) The board of directors may condition its subm ssion of the
proposal for dissolution on any basis, including the affirmative vote
of holders of a specified percentage of shares held by any group of
shar ehol ders not otherwi se entitled under this title or the articles of
incorporation to vote as a separate voting group on the proposed
di ssol uti on.

(4) The corporation shall notify each sharehol der, whether or not
entitled to vote, of the proposed dissolution either (a) by giving
noti ce of a shareholders' neeting in accordance with RCW23B. 07. 050 and
stating that the purpose or one of the purposes of the neeting is to
consider dissolving the corporation, or (b) in accordance wth the
requi renments of RCW 23B. 07.040 for approving the proposed di ssolution
w t hout a neeti ng.

(5) In addition to any other voting conditions inposed by the board
of directors wunder subsection (3) of this section, the proposed
di ssolution nust be approved by two-thirds of the voting group
conprising all the votes entitled to be <cast on the proposed
di ssol ution, and of each other voting group entitled under the articles
of incorporation to vote separately on the proposed dissolution. The
articles of incorporation may require a greater or |esser vote than
provided in this subsection, or a greater or |esser vote by any
separate voting groups provided for in the articles of incorporation,
so long as the required vote is not less than a majority of all the
votes entitled to be cast on the proposed dissolution and of each ot her
voting group entitled to vote separately on the proposed di ssol ution.

NEW SECTION. Sec. 9. A newsectionis added to chapter 23B. 08 RCW
to read as foll ows:

The right of a director, officer, enployee, or agent to
i ndemmi fication or to advancenent of expenses ari sing under a provision
in the articles of incorporation or a bylaw shall not be elimnated or
inpaired by an anendnent to or repeal of that provision after the
occurrence of the act or omssion that is the subject of the proceeding
for which indemification or advancenent of expenses under that
provision is sought, unless the provisionin effect at the tinme of such
an act or omi ssion explicitly authorizes the elimnation or inpairnent

HB 1052. SL p. 10



1 of the right after such an action or om ssion has occurred.

Passed by the House March 1, 2011.

Passed by the Senate April 11, 2011.

Approved by the Governor May 12, 2011.

Filed in Ofice of Secretary of State May 13, 2011.
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